HOW CULTURES VIEW INTEGRITY

ETHICS IN INTERNATIONAL
DEFENSE ACQUISITION
PROGRAMS

Different Framework than for Domestic

ational cooperative acquisition
programs an: the most prefemed
materiel development approach
according to DoD Directive
M1 on defense acquisitlon. Yet
our acquisitbon personnel, after ful-
filling all mandatory requirements o
atiain the highest acquisition training
level, obtain no information regard-
ing ethics in intermational programs.
Acquisltion personnel entering an in-
ternational acquisition program will
be confronted with a different begal,
administrative and ethical framewaork
than found in domestic programs.®
While the primary focus of this article
= ethice In an intemational acgquisi-
tion program, the ethical consider-
ations often cannot be separated
completely from the legal and
adminisrative aspects.

This artlcle addresses considerations
in an international acquisition pro-
gram. Personnel engaped in foreign
military sales will find that some of the
legal and administrative frmework is
different under Security Assistance.
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Acquisition personnel
entering an international
acquisition program will
be confronted with a
different legal,
administrative and
ethical framework
than found in
domestic
programs.
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Legal and Administrative
Framework

The Constitution of the United
States (Article [, Section 9, Clause (8))
explicitly prohibits federal officials
from accepting amy office, title, gift or
compensation from a forekgn ruler or
government without congressional
consent. Virtually every activity of a
federal official conducted with for-
cign representatives must be autho-
rized by appropriate legal and admin-
istrative authority (directives,
instructions, regulatlons and policy
memaranda), Table | shows some of
the broad activities associated with
international acquisition programs,

and a general reference. These are
listed In the most probable arder in
which they would be encountered In
the evolution of an nternational ac-
quisition  program.

General Principles of
Ethical Conduct

"Ethical Conduct for Department
of Defense Personnel.” as contained
in an Under Secretary of Defense (Ac-
quisition) Memorandum of Septem-
ber 26, 1991, provides no specific
guidance on ethical conduct of de-
fense acquisition personnel in inter-
mational situations. Presumably, the
basic ethical principles of integrity,
honesty and faimess should apply.
However, we should be aware that
these principles may have differamnt
meaning in other cultures. This make
our definitions not better or worse,
only different.

For example, take the first prin-
clple of integrity. In many cultures,
especially those which are religion-
based, the end does justify the means.
The second principle of honesty can
be misinterpreted. Certain cultures,
especially in the Far East, place such
a high emphasis on politeness and
avoiding offense, that normal Amer-
can candidness could be found offen-
sive. The third principle of faimess
may be the most difficult ethical prin-
ciple to uphold in the international

environment. Falr play is culwurally
American, and evolved prmarily out
of English culture, It has no meaning
in many cultures. Faimess, compro-
mise, and split-the-difference are very
American. Compromise can be con-
sidered as a sign of weakness in some
cultures. Split-the-difference may re-
ally mean that vou are now haltway
closer to the correct solution in the
foreigner’s point of view. One thing is
certaln — the American will be the
most conscious of the ethical consid-
erations in the program In a virtual
checklist mentality.™

Specific Principles of
Ethical Conduct

I conducted a thorough review of
the 14 “Principles of Ethical Conduct
for Government Officers and Employ-
ees” from Executive Order 12674
(April 12, 1989) for potential intema-
thonal implications. Mothing in the 14
principles applled specifically to in-
ternatiomal acquisition programs:;
however, many of the principles
should be highlighted for spectal in-
ternational implications. Significanthy,
more than half of the 14 ethical prin-
ciples have intemational implications.
Thase principles follow with a general
discussion of the international impli-
cations. To the reader, 1 point out that
this is a discusskon of where issues are
ltkely to arise, not final legal solutions
to every possible contingency. The

TABLE 1. Activities Associated with International

Acquisition Programs

Broad Activities Legal and Administrative Authorities
Social Evenis and Receptions Dol Directive 55007
Visits Counry Clearance FProcedures®

Data Exchange Agrssment’
Maemarandum of Agreement

Exchange of Technical Infommation

Dol¥ Instruction 2015.4*

Dol Directive 2000.9 - draft®
Dol Directive 5230.117

Megotigtion
Cooparative Acquisition

Dol Directiva 5530.3°
Ganeral RA0D Autharity®

Cueyle Autharity™
Cooperative RAD Autharity'
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remaining principles with no distin-
guishing internatlonal implications
are shown for sake of completeness
in Table 2.

— "Public service s a public trust,

requiring employees lo place loyalty lo
the Constitution, the laws, and ethical

principles above private goin.”

Lovalty to the Constitution, and
specifically Article 1, Section 9, Clause
(&), prohibits federal officials from
accepting any office, title, gift or com-
pensation from foreign rulers or pov-
emments, unless authorized by the
Congress.

— "An employvee shall not, except
pursuan! to such reasonable excep-
tions as are provided by regulation,
soficit or gocept any gift or other item of
mongtany value from any person o
entify seeking official action from, do-
ing business with, or conducting ac-
tivities regulated by the employee's
agency, or whose interests may be sub-
stantially affected by the performance
or nonperformance of the emploves's
dulles.”

Gifts from foreign governments ane
treated differently than gifts from con-
tractors. Unsolicited, promotional
items of nominal value (not exceed-
ing 520 per item. or S50 per company
per calendar year) are generally ac-
ceptable from a contractor, domestic
or foreign. An unsolicited gift from a
foreign povernment valued at less than
3200 s penerally acceptable in accor-
dance with the DoD directive on glfts
from forelgn governments.”* If the gift
i% preater than $200 in value, an at-
tempt should be made to decline ac-
cepting it. However, if this would re-
gult in offense or embarmassment, or
adversely affect 115, forelgn relations,
the gift may be accepted on behall of
the government. Special rules apply
in this instance, but in general terms,
one may surrender the gift to your
agency for disposal or official use, or
the recipient may purchase It at the
appraised value plus appraisal costs."
Toe %oy word with regard 1w gifts Is

Frogrom  Monoges

The key word
with regard
to gifts is
“accept” vs.
“solicit,”
the latter
always being
unethical and

illegal.

“accept” vs. “solicit.” the latter al-
ways being unethical and lllegal. Con-
sult with your agency's legal office in
this instance, or wherever a question
concerning a breach of ethical com-
duct might exist.

— "Employees shall make mo unau-
thowized commitments or promises of
any kind purporting fo hind the Gov-
ernment,”

Commitments binding the 1.5
Government ane subject o strict con-
trols and much contemporary legal
debate. Control of intermnational ac-
quisition program commitments |s
exercised by the Office of the Secre-
tary of Defense under Dol Dirsctive
5530.3 on international agreements.
Omne must obtain proper legal author-
ity tor both negotiate and conclude an
international acguisition program
agreement. This agreement is normally
called a8 Memorandum of Apreement
(MOA), or Memorandum of Under-
standing (MOLI), and is required by
law for all cooperative acquisition
programs. The controls of the Office
of the Secretary of Defense on the
MOAMOLU process extend to deter-
minations of appropriate legal au-
thority to conduct the program, finan-
clal authority to obligate funds for the

program. security policy authority 1o

exchange information, and host of
other complex considerations.
Furthermore, a requirement for
these agreemenis Is consultatlon
with the Departments of Commerce
and State, as well as congressional
notification.

— "Employees shall act impartially
and nat give preferentiol treatment to
any private organization or individual. ™

Juby-Augusr 1994




This principle requires elaboration,
as it most often seems to work In the
reverse with international acquisi-
tions. Certaln types of preferential
treatment for domestic contractors is
encouraped by the Federal Acquisi-
tion Regulations to meet national
objectives of protecting or enhancing
domestic sources for defense prod-
ucts. Examples of this type of legal
preferential treatment are the Buy
American Act, the Berry Amendment
on food and clothing, the Straton
Amendment on large caliber gun
tubes, and Required Sources for Jew-
gled Bearings. However, under cer-
tain situations, the Secretary of De-
fense may require subcontracts be
awarded to particular allied nation
subcontractors In furtherance of co-
operative projects, and may walve
most of the restdetive provisions of
LL5. Law.t

— "Employees shall protect and
conserve Federal property and shall
not use it for other than outhorized
aclivifies.”

The protection, conservation and
authorized use of LLS, Government
property in international acguisition
programs can become a complex con-
sideration. The treatment of intellec-
tual and physical property, and the
potential Hability associated with the
use of povernment property within an
intermational acquisition program, is
far beyond the scope of this amicle.
Mormally, the L5, Government must
obtain a retum, or guid pro guo, (equal
or equitable, depending upon the le-
gal authority cited) to conduct the
program. Sarict rules apply to the loan,
or transder, of U.S. Government prop-
ety In an International program.'
Experts should be consulted before
committing to an intemational acqui-
sition.

— “Employvees shall not engage in
oulside employment activities, includ-
ing seeking or negotiating for em-
ployment, that conflict with officiol
Government duties and responsibili-
fhes.”

Frogrom  Monoger

One must be
conscious of
national
sovereignty,
and different
rules and
regulations
governing
foreign

nationals.

The Comnstitution prohibits com-
pensation 1o federal officials for em-
ployment with a forelgn government.
However, Dol Directive 5500.7 on
Standards of Conduct notes that travel
or reimbursement for ravel may be
accepted under certaln circumstances.
One should be especially sensitive to
any aspect of employment activitles
with a foreign government. Legal coun-
sel should be obtained regarding any
of these activitles.

— "Emplovees shall disclose waste,
froud, abuse, and corruplion lo appro-
priale authorities,”

Disclosure of waste, fraud, abuse
or cormuption must be made to appro-
priate LLS. Government authorities.
One must be conscious of national
sovercignty, and different rules and
regulations governing foreign nation-
als. Ignoring these could be construed
as sanctioning unethical activities.

— “Emplovees shall adhere fo all
lows and regulations thal prowvide for
equal opportunity for all Americans
repardless of race, color, religlon, sex,
national origin, age, or handicop.”

a1

This principle may become an is-
sue when dealing with certain cul-
tures. Gender is an especially sensi-
tive issue in much of the world, and
especially the Middle East and Far
East (although this is country depen-
dent). 1 advise women entering the
world of international acquisition to
study this issue carefully.” Religion
could be an Issue in selected nations
in the Middle East. My personal expe-
rience Is that race is of lesser impor-
tance; Americans are perceived and
accepted as a multiracial society. LL5.
Government officers and emplovees
should be especially vigilant in avoid-
ing the compromise of this ethical
principle in international siteatbomns.

Conclusions

International acquisition programs
present unique ethical and legal chal-
lenges 1o the acquisition professional.
The acquisition professional should
become educated on the foreign cul-
ture that he or she will be dealing with
o avold any unanticipated negative
puicomes from a clash in principles.
More important, the acquisition pro-
fessional needs to become famlllar
with the highlighted specific principles
to avoid breaches in ethical conduct
in interndtional situatbons or. most
importantly, to avoid unanticipated
administrative or legal violatdons, A
review of my remarks for these prin-
ciples should serve as a general guide
for navigating the international
minefield of diverse ethical and legal
standards.

Endnotes

I. DoD Dimective 5500.7, "Srandards
of Condwct,” Mavy 6, 1987,

2. Al foreign visits must be cleared
with the host government. Your local
security office or international pro-
grams office can advise you on clear-
ance requirements and [ead dmes for
each country. NATO visits are handled
the same as a country visiL

Continued on page 42

Juby-August 1994



tive contracting process is especially
weak. As noted earlier, DSMC has
forwarded additional information re-
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